
Conditions for a Sinal, Mobile Telecommunications ServiceS Market

Under reasonable conditions. all mobile telecommunications licensees - including those

providing cellular. PCS. and Specialized Mobile Radio services - should be considered to be

in the same antitrust market. Moreover. under these conditions. the capacity of each firm to

transmit information over its bandwidth. without regard to the uses to which that bandwidth is

put. is the correct measure of firm shares, and market concentration can be measured using these

shares. 14 This section discusses the conditions under which market definition and concentration

measurement can be carried out in this manner. It also considers how market definition and

concentration change if the conditions described here are not met.

To anticipate our conclusion, we tind that it is reuonable to treat all firms that provide

mobile telecommunications services as being in the same antitrust market. The key to thiJ

conclusion is that providers are leplly able rapidly to move among the provision of various

services, and can do so at modest cost. If all firms can easily offer a wide range of services,

they are in the same market. The remainder of this section discusses the conditions supponinc

this conclusion.

AbM!OQC ofJ." ex'Mu'''''tY ......... 011 SWtrum U•• The tint condition is that

there are no lepl or~ restrictions on the uses to which the spectrUm licensed to any

firm can be put. If tt.e are no MSUietions on spectrum \lie, and the otber conditions discusIed

below are a1Io met, .licen_ can shift from the provision of one .-vice to another in response

14Aa di••a .-. ia ... Waw it DDt II a. eo _ ,,"Ii In hi, ...... b........... ~ty. n.
~ty to II.-it8ft Ii. it of bolla ........ tile 7. :lmrivv UIId; -tot ,«lIE"""
iablnady ... c:8pIWe til-. di", elF city i' '-i aa ""pn b.twiddl.
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to an increase in prices. The absence of legal restriction is, therefore, necessary for all mobile

service operators to be included in the same market.

Suppose, to the contrary, that FCC rules restricted the use of a particular ponion of the

spectrum to a specific mobile service. say, paging. In these circumstances, providers of paging

services using that portion of the spectrum could not constrain price increases by, for example.

mobile telephone carriers, because these providers of paging could not provide telephone service

in response to a rise in its price.

It should be noted, however, that even if legal restrictions prevented mIB suppliers of

paging service from shifting to providing telephone service, it may still be appropriate to include

gdaI[ (unconstrained) suppliers in the broader marker for mobile telecommunications services.

That is, if some providers of pqing services are not constrained by repJation in the use to

which they put their spectrum assignments, these suppliers SimIid shift to providinc telephone

service if suppliers of telephone service were to attempt to raise their prices. Moreover, in the

example, all mobile telephone service licensees are in the pqinc services market if they are not

legally prevented from providing such services. If lepl restrictions work in only one diIection

- that is, if mobile telephone service providers can provide pqinc services but not vi'"..

- there is no antitrust marDt for piling services that is distinct from other mobile services.

In faa, tile Commilsion hu defined PeS so broldly that the type of lepl encwnbranc:es

considered heft wiII' not be praent. IS Unlike put inI&ances in which FCC replations have

'"... '''''' .. <WK, ft 19-24.
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prevented the shift of spectrum from one use to another in response to opportUnities for greater

profit,16 the provision of mobile services is today largely free of such restrictions. 17

Bandwidth FunCibility. The second condition for the inclusion of all mobile

telecommunications service providers in the same market is that all portions of the

electromagnetic spectrum that have been allocated to the provision of mobile telecommunications

services can be used to provide all of the same services and at about the same cost. If this

condition is satisfied, an attempt on the part of any operator, or small group of operators, to

raise the price of a particular mobile service would induce other providers to shift a portion of

their capacity to the provision of that service, and to do so rapidly ~d at low cost. The effect

would be to constrain the attempted price increase.

To the extent that particular portions of the spectrum are espedal)y well-suited to the

provision of particular services, it would be appropriate to define mobile service markets more

narrowly. Thus, for example, if hiah-SJ*d data services could be provided in the band

allocated to cellular but not in the 2 GHz band, PeS providers could not shift caplcity to the

provision of those services to counteract a price increase. In these circumstances, PCS providers

would not be in the high-speed data market. II

ItA cIIIIic • .,1. iI .... -...wty to wft ....._ is die UHF bIDd fraIa pnwiIio8 of..... -"iCeI
to die~ 01 .... 1.lna L niatio-.me.. S-..,.:&nIaI \WI .- lIy _ftId but OIIIy after.
proloepd repIIIary "'y.

IToJhia i. a by a-p fraIa pill fCC pncciee. ......, die Co '..........y modified of
cellular openIOII to pII1ILit ..... to otrer PCS, ...... ct

.. is lite poIiciII widll'lllplCt to SMIl penait .....
opII'ItorI to COIIIpIIe for PCS CUIIa.... See, for .. .,11. J==d '=rt" 0nW. "20 lId 111.

"AI iadlJr 1i•• _ g c-. is wIaidI .... COlt of ptO¥illilll .... ..w. ill .... 2 08& bIDd iI~ .... dIIt
ill .... cell......... Manowr. _ ill dte~ d_.i., .liwa -at coaId fi.- DOt

~y supplyiJlla puticuIw .me.~ if oilier ft... c-.t eMily _ft dte rwviCil Ibey offer.
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It appears that those technical differences that do exist among the portions of the

spectrum allocated to mobile telecommunications services are not so significant as to prevent

fums operating in each portion of the spectrum from offering a similar array of mobile services

at similar cost. 19 As a result, in the analysis that follows we treat the spectrum allocated to

SMR, cellular radio, and PCS as if they are essentially fungible. 20

Proyider EQyipment flexibilitY, The third condition is that the equipment used to provide

one type of mobile service, say telephone service, can, in a relatively brief period of time, be

shifted to the provision of any other service, say paging. If this condition is satisfied, an attempt

on the pan of the providers of a given service to raise prices will be limited by the ability of the

providers of other services to shift a portion of their capacity to the provision of those services

whose prices have risen.11

Whether this condition will be met is determined both by the type of equipment that is

available and by the choices made by mobile service providers. 1bat is, equipment

manufacturers must provide equipment that can be used to provide more than one service, and

"We ....... of DO PeS ... could, for eumpIe, be ......vai.... ill die 2 GHz .... IIICi DOt ill die cellular
bIad. IIICi vicI .,..,

»nail ..... _ _ dIIt.u of td to 1IIObiJe.me. .......1
ill .... ..,.DII t Idk ·lIin _, die :. _ DOl For .. Rifll.

r'Idio WIMI ill ... e.1 ..If A.I. d ,_.U_ __ ..u, do.. ill die 2
GHz bIDd. ao-vw I' oflllt IQ"'" by of CIIIhdar .,_ ill die .........
__ wiU penllit freq cy .- 1_..,..ve receiviat _ .... cell Ii.. wiU be Iocat8d cIoIer........

1JNoII ............... of • ,_q' <, 134). PeS 0CI...1i..... nIqUi.rwd to build
.,- to .-w I' die ,.,i_ 01 ' ' ti........ _ Mcud' • to. Ix. Jell .r. n. i.- ill
evah......... It flaillilily.-. tIIInfore. wIIItIIIr or DOd die ......wiD be iDIJiI.... butwtlr_ it will
be CIpIble of dllivwilll. wiele~ of .... .me..
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pes providers must choose to employ such multi-service equipment. 22 Existing equipment is

capable of providing some data services in addition to voice transmission. and equipment

flexibility will be enhanced in the future by the introduction of Cellular Digital Packet Data

(CDPD) modules.

The significance of this condition is that not only must the available spectrum be both

highly fungible and unencumbered by regulation, it must also be capable of being transferred

from one use to another relatively rapidly and at relatively low cost if the market is to be defined

broadly to include all providers of mobile telecommunications services. 23

Minimum SplGlD1m Requirements. The provision of mobile telecommunications services

requires at least some minimum baDdwidth,. and the amount of bandwidth needed differs among

services. For example, piling services require relatively little bandwidth, voice service more

bandwidth, high-speed data transmission still more, and video transmissions demand even more

bandwidth. As a result, the ability of a provider to shift from one savice to another depends

on whether it has sufficient bandwidth, or can acquire that bandwidth, to offer the new service.

If, for example, a pqing service provider has sufficient bandwidth to shift to the

provision of voice service, we would consider the PIling operator in a bro8der JJIIrlcet that

'Dfa till Illn••ll" a.- ,.i: t of till eq1Iip_ .t iI. Of - be,,..,..,.. ... ,.........._I I _, dill , tIIia ........... ..we.
..... tIII of _ .,., t wiD reftect *.~ -at~...

za. , __ ,· IGwODlt· _ ODIt.· fa of ......

Gui fteIiIIiIiIy_ ...· · d' CO ' 11_-'& ,''' 1. ilrpriaeby&t
........ of _ri.. s.. Ouid..II.., f 1.32. To ... _ pm;riD. 01 ...
-w. <ay, _,.r).or 1'1. sof.IIi" .t..t .
IOOCMlC ill... j -r --. If _, . • irSD wauId~ ......, widI
......y m eo _ ."wouIdaclCO rt
IDCiInlltCClGClml be OD ...at ~ See .....Gt , 3.
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includes the providers of voice service. 24 Moreover, even if no single paging provider had

sufficient bandwidth to offer voice service, if the bandwidth available to a number of different

providers could be combined relatively quickly, the bandwidth of all paging providers would be

included in the broader market.

This is, of course, what is occurring through the consolidation of Special Mobile Radio

licenses. Recent transactions include NexTel' s acquisition of radio dispatch units of Questai' and

Advanced MobileComm as well as an ownership interest in CenCall Communications,2.S the

recent acquisition of a significant number of Motorola's mobile radio licenses by CenCall and

Dial Page,26 and the pending merger of Dial Page and Transit Communications. One report

notes that

.••tbe .. wiU propel NexTel, CeaCaU. ud Dill ..... to lite rap of .. aaobiJe JWIio IUI'bC, ....
aIIDOIl cenaill1y a.-a ...... creation of • COUl-4oocOUl DMWOI'k e_1iDa c.....,. to carry wire....

baDd.u uywbere IMy travel.17

en.... Egpjpnwat Flgibjlity. Even if mobile telecommunications service providers

can shift easily amoftl services, so that there is substllltial supply-side flexibility, there may be

a concern that some u.-s who employ equipment suited only to a siq1e band can become

"captive" customers of their suppliers. That is, althoulh other suppliers can switch c:apecity to

3IQ. Nu, ..N to ..,.Di...tcll UBiIi of 2 ea...." Will '-..... 0ct0bIr 19. 1993. A6.

»0. Nlik M.J. Y1IIna, "MOIOrOIa to SIll 42,. of Lie•••• ill MoIIiIe bIIio," Will .., J'"
October 25. 1993, Ar.
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serve them, they may be unable to make use of that capacity because of the equipment they

employ. 28 Whether this raises a serious concern depends on a number of factors.

First, customers may be able, at some additional cost, to purchase receivers that are

capable of operating in both the cellular and pes bands. We are informed that such equipment

can be made available, albeit at higher cost. Customers with such equipment cannot be captives.

Second, if consumers anticipate that they may at least be partially "locked in" after they make

equipment purchases, they may insist on price guarantees or other consideration to reduce the

likelihood that they will subsequently be exploited. For example, market competition could

result in consumer equipment being supplied by service providers. Third, if the cost of

purchasing a new handset is small relative to the annual cost of the service, consumers' "sunk

costs" will be a relatively minor factor tying customers to particular operators. Moreover,

suppliers using different technologies may compete by offering discounts, or payments to cover

"switching costs." Finally, if price discrimination among customers is not permitted, even

apparently captive customers can face competitive prices. This ariJes because providers who

compete for new customers must offer the same favorable terms to continuing ones.29

Irdmica1 CbIn.· Product market boundaries are likely to be affected by teehnolopeal

developments. For example, a provider of Pllina services that had previously not been

considered in the brmder mobile telecommunications services market because it lacked sufftcicIlt

bandwidth to 0" voice .-vice would be included if the use of djptal tedUIoIOlY permitted it

to do so. A combination of the shift to diptal teehnolopes, the use of compression teehniques,

-nu. i-...... ia.., -at ia wWcb MMJ.... 1IIIpIoy .'.111 dill iI""';'U_ for. pIIIticuIar lit
ofvtDdon. -

an.~ of tbiI fIctor dlpllda OD .... flow of ...~ _ .... ...at.
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and the use of smaller cells is breaking down burien that had previously separated markets, so

that we appear to be moving rapidly to a single market in which many firms can offer a wide

amy of mobile services using the spectrum currently assigned to them.

Demand-Side Substitutability, Although our analysis emphasizes the ability of mobile

telecommunications service providers to provide different types of services -- what is generally

called supply-side substitutability - we do not wish to underplay the fact that, for some services,

users can substitute one mobile service for another. JO For example, paging, combined with a

return telephone call using the wireline system·, may be a substitute in some circumstances for

a mobile telephone call. Moreover, for some types of advanced pqing, in which brief messages

are displayed, there may be no need for the return call. In these ciJ'cumstanees, pqing and

telephone providers may compete directly for the same customers providinc somewhat itnperfect

substitutes at presumably different prices. If, for example, an increase in the price of cellular

telephone service aullel a substantial number of sublCribers to substitute JJeIinI ICl'Vices, both

sets of providers would be in the same antitrust I1IIIket.

Summuy - pr;"" Mppt Ocftnitigp

In summary, so lone u the conditions outlined above holcl, the appropriate product

market for antitrust analysis of mobile telecommunications services is very braid, encompusina

all such serviceI. Uader theIe conditions, tbeIe would be few, if any, narrow markets limited

to the provisian of iJMIivicIual mobile telecommunications services.

»of caune. ......... _ .....tuIiaD pDIIiIUtiII .......... -.I winIiM .....
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Mnine the GooJraphic Market for Mobile IeJemmmunietions Service

Current FCC plans are to auction off licenses to use portions of the PCS spectrum for

varying geographic regions. Of the 120 MHz of bandwidth for which licenses will be auctioned,

Channels A and B (30 MHz each) will be made available for broad geographic regions identified

by Major Trading Areas (MTAs); the remaining 60 MHz (one license for the use of 20 MHz

and four licenses for the use of 10 MHz each) will be auctioned off for far more narrow Basic

Trading Area (BTA) regions.3
! Thus, the operating regions for finns competing in any given

area will differ, and there is no way to know a priori precisely how those territories will

overlap. Moreover, it would be serendipitous indeed to find that the operating regions of

incumbent cellular operatOrS were coincident with either a BTA or a MTA.

The Merger Guidelines direct attention to the narrowest aeopaphic reaion within which

price might be increased. Thus, in light of the FCC's intention to auction PCS rights within

relatively nanow BTAs, theIe areas are the loaical startina point for evaluating the relevant

geographic market. The analysis begins by inquirinl whether or not a price increase attempted

by all sellers in a given BTA would be profitable.

The answer to this question depends heavily on whether firms in the BTA may cbarge

different prices to customers in that narrow region from thole charled to customers in other

geographic rePn where these firms also offer mobile telecommunications services. If mobile

service suppliers could diJcriminlre between customers in the BTA and thole in other locaDOIlS,

the geographic market would be coincident with the BTA since, if the finns in the BTA railed

prices, no competitor from outside the repon could beIin sellin& to customers in the area, and

"$==d 'WY' wi 0nIIr. "56 Mel 76. 11IIre ... 51 MTAI_ 492 BTAI. o.awnae. 1bIre ... 9.6
BTAI per MTA.
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customers in the BTA would be limited in their ability to subscribe to mobile service providers

outside the BTA by the higher, roaming charges they would pay for local calls. 32 If mobile

systems providers were allowed to, and chose to, discriminate in setting prices in narrow

geographic regions. like BTAs, then those narrow regions would generally constitute relevant

geographic markets. If, however, the firms could not discriminate, and therefore had to charge

the same price to all customers in some broader region (the entire MTA, for example), then in

many, if not most, instances, the relevant geographic market would be broader than the BTA.

For example, assume that each provider in the Greensboro-Spartanburg BTA (G-S) raised

the price of mobile telecommunications services. The profitability of the hypothetical price

increase depends crucially on what prices the firms in G-S charge to customers outside the area.

At least two of the fmns operating in that BTA (those firms that were awarded Channels A and

B - 30 MHz each) also will provide mobile services in the other 22 BTAs in the Charlotte-

Greensboro-Greenville (C-G-G) MTA. If the firms in the G-S BTA also raised prices to

customen in all of thole other BTAs, any added profits they would earn after raisinl prices in

G-S would be offset, and likely overwhelmed by, the loues they suffered through foregone sales

and profits to rivals in the other BTAs, which are assumed to hold their prices at the initial,

lower levels.33 Since the G-S BTA has only about 8 percent of the total population of the C-G-

»so- CUItD••ft _ oflWO ..... _, be to iIl.- a. ITA.
l'IIiI1CODCIIIIK 01"..,. far -at , .1' c. of ruih.
iD ..... m.-.. "1"'- ...........of cia Rill friIIIe-. UbI)' it ia dill wiD
bebrolder .... iMivi..tlTA. w._...( farprioe )tbIl ..~iIl...
reP- would DOt be 10 •• , fCW • to .... ill _bel tbe ITA.

DJD defiDiItI , ..c _ a... • dill ia IIiIId ia 1M~ prica
iIltbe 0 _ -. n-. if of ..w.- 0-5 ITA ia dIIprica
of iIlolilrlTAa. a.rtoIII. fora p••, .. iMP•• II tID 011••1. S "'iDG-S
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G MTA, the lost revenues and profits suffered by those firms in the rest of the MTA would

likely greatly outweigh the possible profit increase in G-S.

Current cellular operators in some BTAs would be similarly affected. Because cellular

company service territories are not necessarily coincident with BTAs, those cellular operators

that raised the price in a specific BTA, in addition to having to raise the price in other areas

(while rivals in the other areas held prices constant), would lose sales and profits in the same

manner as described above.

Of the 170 MHz of bandwidth (not including SMR) allocated to mobile

telecommunications services, firms controlling at least 110 MHz will either operate throughout

a MTA (firms with Channels A and B- 60 MHz) or may operate in some region different from

a BTA (cellular operaton - SO MHz). Moreover, some of the remaining mobile service

providers operatina in Channels C through G, which are allocated by the BTA, may also operate

in some other BTA within each MTA, and thus may also be subject to loss of business and

profits if they raise prices. Thus, the share of the caplCity of firms in each BTA that is affected

by this potential loss of business is quite laqe. We conclude that, if firms were barred from

discriminatinl in price across a MTA, many BTAs would not be relevant leDlraphic markets;

the appropriate market would encompass a 1arJer reaion.~

CCIIIpI" ia"oItillITAt .... C~-GMTA. If crw. ..........h ..WI..' .... ITA, ...
.-vice . ..., ia ... ITA, dlNl••die MTA. T'IIiI_ dill till ia till
ITA WOIIId , . m .. 01" 'ilLln dill iIieiII'" "... III'"
cUa '_Nl _- MTA. MTA ,·o .....
ow...,. IlF I dill riftI _fa t!. 8'l'At (dill do ) ClIpICity to.-we
CUIIOIDeII iD dill would IWireb if"'" of _ .... .me. .."lien to rill.

Mft it pDlli..... of c:a.a., dill • ~ ITA ca.Id be a ..-v.& .-tr& TIIere., be
si....... wtIere 1M pD, ''fall ia OM ITA i......... eM ... ill 8'l'A a .... ---
profitable......... a .... portioa of die popuIdoa WODId be affIctId by"1a~1price _.M',
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If a BTA that is initially proposed is rejected as a relevant geographic market, the next

step is to expand the region considered to include other BTAs and repeat the analysis. For

example, one would next add an area adjacent to G-S. and repeat the test. One might, for

example, evaluate the G-S and the adjacent Columbia, SC BTAs together. This combined

region, however, has only about 14 percent of the population in the MTA. Raising prices in the

G-S and Columbia BTAs would force the firms that compete across the entire MTA to operate

at a competitive disadvantage, and lose profits, in all other BTAs in the C-G-G MTA, including,

among others, Charlotte (17 percent of the population), Greensboro-Winston Salem-High Point

(13 percent), and Raleigh-Durham (11 percent). It is highly unlikely that a fum that has an

obligation to operate a system, and incur expenses, in the entire MTA would find such a price

increase profitable. Cellular firms that operated in overlappinl areas would be similarly

affected. Even this expanded reaion. encompusinl two BTAs. is unlikely to be a relevant

leopaphic market.

At some point. as the proportion of population in the piopoMd market increases relative

to the population of the MTA - as the number of BTAs is increued - a hypothetical price

increase likely would become profitable.3S As the portion of business in the candidate area

increases, the added profit from the price mer.. outweips lost profit in other areas. This area

need not encompIII an entire MTA; it would however, likely encompass a substantial portion

of the MTA, an ........tiaIly 1arpr than the averBle BTA.

uw. _ .........,. _ to price~ iI ........ _ • MTA. If ... _, DOt

diIcriJIIiaata tICIa. efta be__ ....... die~ ""lpO: , be~ ...... dIlD. MTA.
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We conclude that the relevant geographic market for mobile telecommunications services

will generally be larger than a BTA. Firms operating in a single BTA will typically find it

unprofitable to raise prices in that BTA alone. Thus, in the absence of price discrimination,

relevant geographic markets will encompass areas larger than a BTA, and market shares and

concentration computed for areas that are not meaningful markets have no economic

significance, as they do not provide a measure or gauge of market power. By imposing limits

on the bandwidth that cellular companies may acquire in the forthcoming auction, the

Commission must implicitly be assuming that narrow geographic markets exist. They must,

therefore, also be assuming that mobile systems providers may discriminate in their pricing to

subscribers in narrow geographic regions, because, in the absence ofdiscrimination, such narrow

regions cannot be relevant markets. We return to this important issue when we evaluate the

reasonableness of the Commission's current limitations on the shire of bandwidth that may be

licensed to cellular operators.

IV. AaIjtJ_ A.... qt ..He... qt p;w )' 15 0 TL wi C. ...'

The number of finns, the shares they hold, and measured concentration are key features

of market structure. a..any, economists believe that the larpr the number of firms, and the

lower their individual marIret shares, the more likely competition will prevail. Conversely, as·

the number of finn. declines and their shares increue, the likeWIood incIaIes that the finns

may be able, either individually or u a poup, to raiIe prices above competitive leve1s. Thus,

mergers and acquisitions, becaUIe they typically increue individual shires and measured

28



concentration, are closely scrutinized to determine whether a specific transaction poses a material

threat of reducing competition and allowing prices to increase.

There is, however, no simple, hard-and-fast rule concerning whether a particular level

of industry concentration short of a merger to monopoly will lead to non-eompetitive outcomes.

The ability of a group of firms to raise prices is materially affected by many factors in addition

to market structure. Because these factors influence how competition works in specific markets,

concentration is only one factor, albeit an important one, in evaluating the effect of mergers and

acquisitions.

The 1992 Meller Guidelines reflect current standards adopted both by the Federal Trade

Commission and the Antitrust Division of the Department of Justice for evaluating mergers and

acquisitions. The Guidelines use the Herfindahl-HirsclIman Index (HHI) to measure market

concentration. The HHI is calculated by summing the squares of the individual market shares

of all market pmticiputs. For example, in a market with 10 firms, eICh of which had a market

share of 10 percent, the HHI would be 1000.J6 A market consisting of seven firms, with two

firms having shares of 25 percent each and the remaining five firms having shares of 10 percent

each, has an HID of 1750.n The Guidelines identify different criteria in evaluatinl meraers,

depending on the level of concentration, as measured by the HID, that prevails after the

trIDIIetioD.

"." • 1M'7'. 1000. MarDt is UIICOIICIIltralld. Merpn are unlikely to have
adve:ra competitive effects. No further analysis is required.

~ fiIw'.... of lOS wauId be ..... (10 Jt 10-100)." ... • • 'w, ..... ....... ID
dais ca.. ... of'" 10 ftmI' CGIMri__ to'" HHI illOO; die HID itIIif ill.OOO.

"'EIcIa of" two ... widI 25 .......~ 625 to 1M HID (2S I 25 • 625)... 1M •• jeie. 6ft
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Post-Meger HHI Berwen 1000 and 1100, Market is moderately concentratecL Mergers
that produce an increase in the HHI of less than 100 points are unlikely to have adverse
competitive effects. No funher analysis is required. Mergers that produce an increase
in the HHI of more than 100 points may raise competitive concerns depending on factors
set fonh elsewhere in the Guidelines,

Post-MeIJer HHl Above 1800. Market is highly concentrated. Mergers that produce
an increase in the HHI of less than SO points are unlikely to have adverse competitive
effects. No funher analysis is required. Meraers that produce an increase in the HHI
of more than SO points may raise competitive conc::ems depending on factors set fonh
elsewhere in the Guicleiines. Meqers that produce an inc:IaIe in the HHI of more than
l(X)" points are.pnsumed to enhance market power or facilitate its exercise. However,
this presumption may be overcome by a showinC that factors enumerated elsewhere in
the Guidelines make such exercise of market power unlikely. 31

The Guidelines also state that, in some circumstances, a merger that results in a finn with a

market share of 3S percent or more may confer on that finn the ability unilaterally to raise

prices."

As discussed in more deW! later (see Section VI), the key factors in addition to

concentration to which the Guidelines direct attention include conditions that facilitate or inhibit

collusion or cooperation amonl finns, e.I., the ability to detect and punish a finn's deviation

from a collusive qreement; the possibility of expansion by existinl finns; and entry by new

competitors. Broadly, the focus is on the ease or difficulty of collusion amonl existing finns,

and on the ability of existinl firms to expand, or new firms to enter the market, to undercut or

defeat any attempt to -raise prices to consumers to noncompetitive levels.40

11M 0';1"a ., 1.S1.
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This summary of the market structure standard enunciated by the Merger Guidelines

permits several important observations. The numerical HHI standard that is applied to evaluate

whether or not a transaction threatens to harm competition is not a single number, but varies

depending on market circumstances. In moderately concentrated markets (HHI between 1000

and 18(0), only transactions that increase the HHI by more than 100 points require funher

analysis, and, even if the increase is significantly greater than 100, reflecting a "large" increase

in concentration, the acquisition may still not be viewed as harmful to competition. While the

standard for evaluating increases in concentration becomes more stringent when the post-merger

HHI is above 1800, even in such cases there is a presumption that small increases in

concentration (HHl change of less than SO) will not harm competition. Moreover, transactions

involving quite ll11e incnues in concentration (HHI change exceeding 1(0) may be permitted

if certain other factors are present.

Finally, the standard for evaluating when a single firm's shire raises competitive

concerns is quite high - 3~ percent. Thus, a merpi' that results in a sinpe firm share of less

than 35 percent (so lonl U it does not run afoul of the overall HHI standards) is not treated u

anticompetitive.

The 1992 Meqer Guidelines incorporate revised standards from those that had been

issued in the 191Os.41 The 1992 Guidelines relaxed certain portions of the meraer standards,

Q=W'y...elF D' ; 19, S 1979, ,.illd ill J t ' jtI on 'Ms 5' ,
.... Yw. J_ (), C '1i"l; MA: Mrr '-. 1991. p. 15). PiIIIIr ...... dill a.
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particularly by reducing reliance on market shares and concentration measures alone. For

example. in describing enforcement policy for mergers raising concentration by more than 100

points in moderately concentrated markets (post-merger HHI between 1000 and 18(0), the 1984

Guidelines had stated that the Antitrust Division "is likely to challenge mergers in this region"

unless the Depanment concluded on the basis of other factors that the merger was not likely

substantially to lessen competition. In the 1992 Guidelines, the language concerning the

likelihood of legal challenge was deleted, and the concern moderated to state that such

transactions "raise significant competitive concerns" depending on other factors set forth in the

Guidelines.

Similarly, when evaluating highly concentrated marIcets (post-merger HHI above 1800),

the 1984 Guidelines stated that meqen that increa* the HID by more than 100 points were

likely to be challenged because, "only in extraordinary ca-. will such [other] factors establish

that the merger is not likely substantially to lessen competition." By 1992, the standard had

been modified to reflect the belief that if a post-merpr HIlI exceeded 1800 and the chInge wu

greater than 100, there wu a presumption that the ttanSlCtion wu " ... likely to create or

--enhance market power or facilitate its exercise." Even in this cue, however, the Guidelines

stated that this presumption could be oven:ome by a showing that other factors made the exercise

of market power unlikely.

The ct.aes -in .....-ae between 1984 and 1992 reflected the actual enfcm:ement

standards beiDl applied. Few ca-. were broupt durinl the 1980s that attempted to prewnt or

enjoin mergers in markets with post-merger HHI's below 1800, reprd1ess of the chlnp in the

ir. GuicWi_ iD 19.... 11Ie joiIIt 1992 Guidelm. .. reflect • revi__ of die 1912 .. 1914 docu. II.
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HHI. In fact, an analysis of the cases actually filed by the FTC and Antitrust Division found

that complaints were seldom brought in markets where the post-merger HHI was in a range of

2000 to 2100. For example. in 1989 an American Bar Association Task Force wrote:

The questioa remaiDl, however, wbether the 1914 Mercer Guidelines Kcurately pre.at the (Antitrustl
Division's enforcement policy as applied to actual c.... '" The Division hu brought very few cases
ia wbich the HH1levels for the post-merler iac1l&1Cry were between 1000 aDd 1800, althoup the 1984
Guidelines iac1icare that in this raDCe the Department "is likely to cbaUenle" a merler that ioer.....
the HHI by 100 points or mo..., abient countervailiDc facton. SimiJarly, it.,,..,.. that a sipificaat
Qumber of mefcen witb HHJa in exc.. of 1100 aDd HHI iDc~ aDove 100 bave not been
cbal1eaced, despite the 1914 Guidelines' auertioa tba& sucb meflen U1ck Ulicompetitive effects "oD!y
in extnordioary c...... The resultial public perceptioa is tba& tb. Divilioa may be punuiag an
enforcemeat policy more leaieat than the 1914 Guid.Ii.... dictate...~2

Similarly, in commenting on the 1984 Guidelines, the then-Acting Assistant Attorney General

for Antitrust, Charles James, stated:

. .. the cooeentraboa ICaDdards ria lbe 1984 GuideliaesI did DOt ...lIect eaforceaaeac pflCace. In fact.
the ".lICi.. cballeapd olLly very few meflen ia moderately cOGCeatrat.ed ID8rketa aDd oaly some of

the merIOn in marll:etI that were bi&b!y coacelllnMd•.u

The failure of the antitrust agencies strictly to enfon:e the 1984 Guidelines, in which the

standards were based heavily on concentration screens, reflected two pnctical considerations.

Fint, in reviewing mergers for enforcement action, the apncies routinely considered, and pve

substantial weight to, factors other than concentration and market shares. Thus, a wide variety

of factors, several of which were subsequently incorporated into the 1992 Guidelines, played

major roles in the screeninl process, and influenced the aaencies in their exercise of discretion

in case selection.

GoIIt8poIt of 1M AaA .Uti... Law s.ca- Tiltp~ _ MIiII.- DiviIiaa of .... U.S. Dipw1. t of
JUItica," AMw-Ln ltwMl. Vol. 51, I-. 3. p. 7C50 (fa ).

0CIuIriII A. J..... "~._of 1M 1992~....... a.id,'••." , r .1«1"'. Vol. 61.
1_ 2, p. 449. S. aAao J_ L. McDavid, ..". 1992 H.-... M... 0 IiN's : A Ptw:titiaM'" View of
Key 1__ ill Defeadiqa t.fertIr,"~ Law J". Vol. 61. __ 2, ftL 9, p. 461.
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Second. in the 1980s, in ruling on merger actions brought by the antitrust authorities, the

courts gave substantial weight to factors other than concentration. Indeed, a significant number

of cases brought by the government were rejected. with the courts pointing to factors in addition

to market shares and concentration. For example, in one important Circuit Court decision

(United Statu v. Baker Hughes Inc.), the Coun wrote:

Impolinl • b_vy bllrdeD of procillctioD OD a clefeadaDt would be particlllarly aaomaloua wh.re, as
b...., it i...y to ...lilb • prima faci. c.... Tbe IOveI'1UMDt, after all, CaD carry ill iDitial bllrd.D
of procillCtioD limply by p.....DtiD. mark.t cODceDtration IU&illic.. To allow lb. IOV.nuD.Dl vinuajly
to .... ill cue at Ibll poiDt, laviDI lb. d.f.adaDt to prove Ibe CON of lb. dilpUle, would .rouly
iDt1ace the role of ltalilcic. iD actiODI broupt uacler Sectioo 7 [oflbe ClaYfOG Actl. The H.rfiaclahJ·
HincbmaD lDd.x caDDOt auaraotee liti.atiOD victori•••••.1lequiriDl • "clear lbowiD," iD Ibi. selliD,

would move fat toward forciDg lb. def.ndant to rebllt a probability wilb a cenaiDty.44

Similarly, in Unil~ States v. Syufy Enters., despite a merger to monopoly for a shon

period in the distribution of first-run movies in Las Vegas, the Coun wrote:

TilDe after time.~ be" recopizM tbiI bMic fact of ecoaoaaic life: A hip ID8Ibt ...., tboup it may raiIa
aD iDle..... of lDoaopoly power. will Dot do 10 iD a IDIIket with low eauy burien or other evid.ac. of •

clefeadaat·. iMbility to control pric.. or exclude compeIitora.4.5

As this discussion reflects, in antitrust enforcement matters involving changes in market

structure, the antitrust authorities, in exercising prosecutorial discretion, and the courts, in

actually enforcing the law, have both relaxed the concentration and share ~dards that may

"u...s.. Y lac.. 901 F.2d 992 (D.C. Cit. 1990). la aM... cue. iD tba ..... for
biidroct b" Ii: I. t *iIIiDI rip. tile lUll iaica II t by 1425 ..... frail 2172 to 4303. "I"- Court
.paiaMd to .., IIIIry by toni,.. fira IIId the 1OpIIi.aaoa of buyen u COBditioai mili.....
coacena _ IUD. at In.

"UIIiIiM s.. Y. S1fIh &.n.• 903 F.2d 659 (9dI Cit. 1990). la SytIb. die Court ci.. widllppIOftl HUI­
w... 'OOtb.IM. v....'''.IM.. 627 F.U 919.924 (9Ib Cit. 1910). c:.t. .... 450 U.S. 921. 101 S.Ct
1369, 67 L.Sd. 341 (1"1): __ cIivcnId frail ca I .. 1'IIIity, [cal Jiw •
!IIi '........... ofa • lllilityto~ __ &lG4Uili_.· ~y.iDU.."..
v. ClIIMIry,..' I 754'••. 669(0. M 199O)....ea.tNju.. iltlleDlp 1 cofl....e-
.... to .... a _ ftuid ... ,..... ia M' .1 r...... tile filet die HID ,... fraaa
2116 to 2132. "I"- Court poiMId to die _ of ..cry IIId a..... tba pi I gIE" of powwftIl buytn. IDd
effici'" tbit would be CNIfed by tile trIIaIKCioa.



have been applied in the past, and moved away from very heavy reliance on market share and

concentration measures. Instead, they have applied what is appropriately viewed as a "rule of

reason" analysis that incorporates many factors other than market share that are important to the

competitive process in specific industries. Such a rule of reason approach is particularly

appropriate for markets such as those for mobile telecommunications services, where the facts

and circumstances vary by region.

y. S'"'1UD' AeI,. qlllll MMIjlc Te'S e._.........
fa_ex and Marict Sims

Because the available evidenCe sUII~ that firms may move with relative ease from the

provision of one mobile telecommunications service to another, caplCity is an appropriaIe

measure of a finn's share.46 Where firms may offer an array of services with exisdDl

equipment and infrutruc:twe, current sales are not a ICJOd measure of competitive pI'CIeIICe.

Rather, the sipificanc:e of eKh firm is better pqed by its ability rapidly to provide the various

services in the event that prices and profits chanle to make specific activities more (or lea>

profitable. If a firm's C81*ity were simply identified by the bandwidth authorized to .provide

mobile telecommunicad.ons services, and a cellular operator's entire caplCity was shifted to

dilital teeIInoIau, -=It cellular operator's C8J*ity share would simply be its share of iDdustry

•
..,.... 0'111111.11, '1.41. .. _i." ........IUD '__ ....'.... widIia • -at

dl' a1 _ itI : I liry ,. of" IIG. ' 'jee il.-wl willi....... Ia .._til" •...,.
IT 1 to 12], IiIy" ',.. by H. '. dill wida '''lid t _hi .....
Ia _ wiD ' of 'If llei. wieIIia • ..at ( , _ will
-.w culla_n ill a ITA wiIIIiD a ) dill do IlOl ..., ~-at
would !rave • __ ill ,.. Jy __, caa. 2' &Ii ,. iD T 3 to 12 prvridJr
-wantc-.- era.. ? f_oI HIIIa. W• .-.lOdIliI ot .....
bow. finD', ill. __ for T.~ ..,icIr be cozrpllld ..w.
territori. for co iton ... _ aU __ IDd mrbtwide.

35



bandwidth. Since each cellular operator holds 25 MHz of the tocal 170 MHz bandwidth

available to offer mobile telecommunications services, its share would be 14.7 percent [25 MHz

170 MHz = .147].47

For mobile services, however, a carrier's effective capacity is not necessarily measured

solely by the amount of bandwidth assigned to it. What is important is how that bandwidth, an

input, can be converted into usable output, the infonnation that it can carry. Under FCC roles,

incumbent cellular providers will, for some time, have an obliption to serve customers who

wish to continue to use analog equipment, or who use diptal equipment that is incompatible with

that of the cellular operator in whose area they are callinl.·1 Because of this obligation to

continue to serve customers that have purchased analog equipment, the effective capacity per unit

of bandwidth will be smaller for existing cellular apeman than for those new PeS carriers not

similarly encumbered. Although there is some uncertainty about the precise magnitude, studies

estimate that the cap8City of a given amount of bandwidth is iDcraIed substantially if diPtal

rather than analog teehnolocY is used to provide a service." nus means that the shire of

industry capacity available to incumbent cellular operators will be smaller than their bandwidth

share. The greater the percentage of bandwidth that must be reserved for lower-capacity cellular

operations, i.e., the smaller the percentage converted to digital, the smaller is the market share

•
non. 170 MII& of ,.*vi. it die 120 MHz ..wiD ... _lIlia.ad tar PeS, .. die 50 MH& ,~ by
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of the cellular carrier. Incumbent cellular operators will face an analog "handicap" so long as

they must continue to provide analog cellular services.

Table 1 presents the share of industry capacity of a cellular operator that holds a license

for the use of 25 MHz of spectrum QfW the FCC auctions the rights to use an additional 120

MHz of bandwidth, increasing the total bandwidth available for mobile telecommunications

services to at least 170 MHz. Capacity estimates are derived under various assumptions about

<a) the percentage of the existing cellular assignment that has been converted to digital, and (b)

the increase in capacity resulting from a shift from analog to digital systems.50 For example,

assume that each of the two incumbent cellular operaton must hold 10 MHz of their existing

assignment of 2S MHz to serve customen with analog equipment, and that digital technology

increases caplcity by a multiple of 6 over analOg. Under these circumstances, a cellular

operator could tum IS MHz of bandwidth to digital services, and it would continue to operate

10 MHz with analOi technolOlY. While the operator would have a 14.7 percent bandwidth

share, it would have a share of only 10.9 percent of industry capacity to provide mobile

services.

-nil will ......... OD .... d", ...... ....,ao,.d. W 2S7 of i..- iD Cll*ity
ffOlD .... -.a oNili. 01 rlJlDlolY. for wIIidl_ ' ti_.. pc 19 utd ia ,... fI08Ia ......
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37



Table 1

Sbare of Industry Cal*:ity of a Cellular Operator with a
25 MHz Assipment

MHz MHz DigitallAnalog Efficiency Factor

Analog Digital 2 3 4 6 10 18

20 5 0.100 0.081 0.071 0.061 0.052 0.046

15 10 0.113 0.100 0.093 0.086 0.080 0.076

10 15 0.125 0.117 0.113 0.109 O.lOS 0.103

5 20 0.136 0.133 0.131 0.129 0.127 0.126

Source: Charles River Associates.

Table 2 presents similar computations for a cellular operator that adds 10 MHz of

bandwidth to its existing holding of 2S MHz in the forthcoming PeS auction. In this table, the

capacity share represented by the added 10 MHz is simply added to the share of capecity in

Table 1. Comparison of cells in the two tables shows the increue in the caplCity share from

the added 10 MHz that occun under the various sets of assumptions. For example, if40 percent

(10 MHz) of the orilinal 25 MHz must be retained for analog services, and the efficiency

advantage of digital over analog is a factor of 6, adding 10 MHz of digital caplCity to the

cellular operator increates its share from 10.9 percent to 17.4 percent. Had the cellular carrier

been able to tum all of its 35 MHz of bandwidth to digital applications, its effective share would

have increaB to 20:6 percent.

38



Share of Industry Cal*ity of a Cellular Operator with a
35 MHz Assicnment

MHz MHz Digital/Analog Efficiency Factor

Analog Digital 2 3 4 6 10 18

20 15 0.167 0.151 0.143 0.134 0.127 0.122

15 20 0.177 0.167 0.161 0.155 0.150 0.147

10 25 0.188 0.181 0.177 0.174 0.171 0.169

5 30 0.197 0.194 0.192 0.191 0.189 0.189

Source: Charles River Associates.

We expect that cellular operators will, over time, convert their analog systems, shifting

gradually to an all- or primarily..ctigital system. But this transition will take some time, during

which the analog "handicap" will limit the market shares that should be assigned to these

carriers. As this transition occurs, the caplcity of the cellular carriers will increase. For

example, as described above, if a cellular operator must reserve 10 MHz of caplCity for analOi

and the convenion from ana10c to digital increases the capacity of the converted bandwidth six­

fold, the operatOr's share would be 10.9 percent, based on the cunat allocation to PCS/cellular

of 170 MHz. As the cellular operatOr gradually converts more capacity to dilital, its share will

rise to a maximum of 14.7 pen:ent. If, however, new capacity becomes available for mobile

services durinl this tferiod - through the use of SMR, for example - the cellular operatOr's

share will not rach that level. For example, if an additional 10 MHz becomes available from
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SMR carriers, a finn with 25 MHz of digital capacity will have a share of 13.9 percent. rather

than 14.7 percent. 51

Other new entrants into the provision of mobile telecommunications services may further

serve to reduce concentration in the markets in which cellular operators compete.52 The

Commission can be less concerned about increases in the capacity held by cellular operators as

they shift to digital technology if, at the same time, the capacity share held by these operators

is reduced by new entry. Indeed, even if, in the initial pes auctions, limits are placed on the

amount of spectrum in the 2 GHz band that can be licensed to cellular operators, it may be

appropriate to relax these limits as new carriers enter to serve the mobile services market in the

future.

In the analyses above, we concluded that there is a market for all mobile

telecommunications services, and that market shires auoci.ted with providing these services

should be masured by the svsilY of operators to deliver information through their auiped

bandwidth. On the basis of market shares derived in this manner, we mi.y evaluate

concentration and the chanps in concentration implied by the transfer of licenses covering

specific amounts of bandwidth and capKity.53
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